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 Dear Lewis 

THE FOOD AND DRINK (AMENDMENT) (EU EXIT) REGULATIONS 2021 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 

I am writing in relation to the protocol on obtaining the approval of the Scottish 

Parliament to the exercise of powers by UK Ministers under the European Union 

(Withdrawal) Act 2018 in relation to proposals within the legislative competence of 

the Scottish Parliament. 

As you know, the Cabinet Secretary for Government Business and Constitutional 

Relations, Michael Russell MSP, wrote to the Conveners of the Finance and 

Constitution and the Delegated Powers and Legislative Reform Committees on 11 

September 2018 setting out the Scottish Government’s views on EU withdrawal. 

That letter also said that we must respond to the UK Government’s preparations for 

a No-Deal scenario as best we can, despite the inevitable widespread damage and 

disruption that would cause. It is our unwelcome responsibility to ensure that 

devolved law continues to function on and after EU withdrawal.  

I attach a notification which sets out the details of the above SI which the UK 

Government proposes to make and the reasons why I am content that Scottish 

devolved matters are to be included in this SI.  

Please note, we are yet to have sight of the final SI and it is not available in the 

public domain at this stage. We will, in accordance with the protocol, advise you 

when the final SI is laid and advise you as to whether it is in keeping with the terms 

of this notification. 

The policy rationale for the proposed changes that the above SI will make is to 

ensure the continuation of important elements of the current EU regime for food 



information, country of origin information and wine marketing standards and labelling 

requirements. This includes making the necessary consequential technical 

corrections to what will become retained EU law to ensure that there is a functioning 

statute book which will continue to underpin the UK’s regulatory system for these 

areas.  

The above SI will make the necessary technical amendments to what will become 

retained direct EU law in a number of specific areas including law relating to the 

name and address of the food business responsible for food information on labels, 

the provision of country of origin information for pork, lamb, goat and poultry meat; 

country of origin for ingredients in food and the transfer of functions with regard to 

wine standards. The amendments in this SI are necessary to make legally workable 

arrangements and to set out devolved responsibilities in future. There are no 

changes to the overall policy intent of the EU law and this will maintain the high 

standards in this area from which we currently benefit.  

The above SI will not modify the key rules on what constitutes mandatory food 

information and the circumstances in which it applies. These key elements will be 

retained at the point of exit and the Parliament has already scrutinised and approved 

the relevant fixing instruments making the necessary modifications to the vast 

majority of the relevant food information law.  However, this SI does make the 

necessary outstanding modifications to the existing EU law in this area to delete 

obsolete references to EU institutions and also contains some transfer of powers in 

the area of wine standards to allow future amendment to parts of the EU law where 

such modifications are currently permitted.  The amendments are necessary to 

finalise preparations for the UK statute book shortly after the end of the 

Implementation Period.  

The Department for the Environment, Food and Rural Affairs is the lead UK 

department for this negative SI which is due to be laid in the UK Parliament on 4 

January 2021.  While the Scottish Parliament has the full 28-day period in which to 

consider the notification, it would be helpful if the Committee could give its view at the 

earliest opportunity. 

I am copying this letter to the Conveners of the Rural Economy and Connectivity 

Committee and the Delegated Powers and Law Reform Committee.  

I look forward to hearing from you in due course. 

 

 

MAIRI GOUGEON 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
Name of the SI 
 
The SI covered by this notification is as follows: 
 

• The Food and Drink (Amendment) (EU Exit)  Regulations 2021 (the “AG-16 
Regulations”)  

 
The AG-16 Regulations is a proposed UK statutory instrument which address 
technical deficiencies to EU and UK regulations regarding food information to 
consumers and wine arising from withdrawal from the EU, based on a presumed “no 
deal” scenario at the end of the implementation period. The amendments in this 
statutory instrument that relate to food information and country of origin information 
fall under the remit of the Health and Sport Committee. The amendments relating to 
wine fall under the remit of the Rural Economy and Connectivity Committee (and 
follow the approach taken in previous EU Exit SIs in this policy space already 
consented to by that committee). Accordingly, this notification has been copied to 
the Rural Economy and Connectivity Committee.   
 
Most of these amendments are minor and technical in nature, for example correcting 
references to the “Member State” or “Union” that will not be relevant when the UK 
leaves the EU, and removing provisions that will become redundant. In respect of 
food information a technical change for food business addresses is potentially more 
significant.  In some cases for wine these amendments involve transferring functions 
that are currently conferred by EU legislation upon the European Commission to the 
devolved administrations. This will ensure those functions, which ensure the 
operability of the legislation, can be exercised after the UK leaves the EU. There are 
also minor amendments to reflect the Northern Ireland Protocol such as amending 
references to “United Kingdom” to “Great Britain” where appropriate under the 
protocol.  
 
In these areas of activity on legislative deficiency, the UK Government is seeking to 
correct deficiencies by using several separate statutory instruments. Annex 1 
provides a list of the SIs for which the Scottish Parliament has already given its 
formal consent.  
 
 
Brief explanation of laws that the proposals amend 
 
The Legislation being Amended 
 
This notification covers the AG-16 Regulations which amend UK and EU legislation 
relating to food  information and wine. The amendments relating to food information 
include technical changes for food labelling and country of origin information for 
minced meat (not beef) and the key ingredients in a food. In the case of  the non-GI 
wine amendments  these are mainly devolved and of a minor and technical nature  
for the purposes of fixing deficiencies in the legislation which will occur after the UK’s 
withdrawal from the EU. 
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This notification covers amendments to: 
 

• Regulation (EU) No 1169/2011 of the European Parliament and of the 
Council on the provision of food information to consumers;  

• Commission Implementing Regulation (EU) No 1337/2013 laying down 
rules for the application of Regulation (EU) No 1169/2011 of the European 
Parliament and of the Council as regards the indication of the country of 
origin or place of provenance for fresh, chilled and frozen meat of swine, 
sheep, goats and poultry;  

• Commission Implementing Regulation (EU) 2018/775 laying down rules for 
the application of Article 26(3) of Regulation (EU) No 1169/2011 of the 
European Parliament and of the Council on the provision of food 
information to consumers, as regards the rules for indicating the country of 
origin or place of provenance of the primary ingredient of a food; 

• Commission Delegated Regulation (EU) 2019/33 supplementing 
Regulation (EU) No 1308/2013 of the European Parliament and of the 
Council as regards applications for protection of designations of origin, 
geographical indications and traditional terms in the wine sector, the 
objection procedure, restrictions of use, amendments to product 
specifications, cancellation of protection, and labelling and presentation;  

• Commission Delegated Regulation (EU) 2019/934 supplementing 
Regulation (EU) No 1308/2013 of the European Parliament and of the 
Council as regards wine-growing areas where the alcoholic strength may 
be increased, authorised oenological practices and restrictions applicable 
to the production and conservation of grapevine products, the minimum 
percentage of alcohol for by-products and their disposal, and publication of 
OIV files; 

• Commission Implementing Regulation (EU) 2019/935 laying down rules for 
the application of Regulation (EU) No 1308/2013 of the European 
Parliament and of the Council as regards analysis methods for determining 
the physical, chemical and organoleptic characteristics of grapevine 
products and notifications of Member States decisions concerning 
increases in natural alcoholic strength. 

 
The latter three pieces of regulation fall within the remit of the Rural Economy and 
Connectivity Committee. 

 
Summary of the proposals and how these correct deficiencies 

At the end of the EU Exit implementation period, EU legislation relating to food 
labelling, food information and wine will be converted into UK law and the legislation 
thus requires to be corrected so that it can continue to operate throughout the UK 
purely as a piece of domestic law in the event of a no-deal situation on the UK’s exit 
from the EU following the implementation period. 

The AG-16 Regulations use powers in the European Union (Withdrawal) Act 2018 
to transfer both legislative and non-legislative functions and correct deficiencies to 
achieve the continued operation of law relating to the areas referenced above.   

These changes are necessary to create a coherent UK-wide, rather than an EU 
regulatory, regime. However, subject to this proviso, the drafting approach for the 
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AG-16 Regulations is to avoid policy changes and to maintain the status quo in so 
far as is possible. 

We have been working collaboratively with the UK Government and other devolved 
administrations in the development of this instrument.  

This notification covers proposals to fix deficiencies in the direct EU legislation 
listed above.  These proposals only amend these EU Regulations to the extent 
necessary to allow them to operate after the UK’s withdrawal from the EU and do 
not make substantive policy changes.  This includes minor corrective amendments 
such as correcting references to “EU” or “Member State” to instead read “United 
Kingdom” (or “Great Britain” in line with the Northern Ireland Protocol) or removing 
provisions which are redundant. Where the amendments in the AG-16 Regulations 
transfer functions from European Commission to various UK administrations, more 
detail on the approach for this is set out below.  
 
Devolved Areas 

Where the Scottish Government and the UK Government are in agreement that a 
function is within devolved competence then these functions are being transferred 
according to the approach below: 

Functions transferred to the “appropriate authority” – In terms of this SI, this means 
that functions will be exercisable only by devolved administrations. This means that 
for devolved matters in or as regards Scotland, it is only the Scottish Ministers who 
can carry out the function. This approach has been used for the transfer of functions 
relating to non-GI wine. In practice, currently all matters relating to wine legislation 
and enforcement is discussed collectively between the UK Government and 
devolved administrations. Where there are no functioning commercial wineries in 
Scotland (and a climate which makes any future commercial wineries unlikely) it is 
an appropriate use of resources to manage wine policy in this way. However the fact 
that wine provisions have been amended in such a way as to reflect their devolved 
status means Scottish Ministers will be able to exercise the relevant functions if and 
when there is a need to do so.   
 
All functions relating to non-GI wines are being transferred according to the 
approach outlined above. 
 
Food labelling and country of origin information 

Regulation (EU) No 1169/2011 sets out the requirements for general and nutrition 
labelling which must be provided on prepacked foods. These include providing the 
name of the food, the ingredient listing, allergen information, the net quantities and 
the amounts of energy and nutrients present in a food. Included in this list of 
mandatory information is the need for the name and address of the business with 
responsibility for food information.   
As listed in Annex 1, the bulk of the amendments to this EU Regulation have been 
notified to and received the consent of the Scottish Parliament. However, as a 
consequence of the UK no longer being part of the EU there is one substantive 
change which requires to be made: 
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• the need to have a UK (instead of an EU) name and address of the food 
business responsible for food information on the label under Regulation 
(EU) No 1169/2011 

 
Commission Implementing Regulation (EU) No 1337/2013, which was made 
following a Commission review under Regulation (EU) No 1169/2011, sets out the 
requirement for information to be provided regarding the country of rearing and 
country of slaughter in respect of prepacked fresh, chilled and frozen meat from pigs, 
sheep, goats and poultry. For the most part the key consumer information 
requirements on origin information remain unchanged. However, as a consequence 
of the UK no longer being part of the EU there are two substantive changes which 
require to be made: 
 

• The flexibility to use generic UK and/or non-UK provenance indicators 
(instead of ‘EU’ and/or ‘non-EU’) indicators for  minced meat under 
Regulation (EU) No 1337/2013 

• The flexibility to use ‘several countries’ (instead of ‘several EU Member 
States’ and/or several non-EU countries’) for the mandatory indication of 
country of rearing. This is available under Regulation (EU) No 1337/2013 
where the minimum period of rearing for a particular animal has not been 
attained in one country.  

 

The amendments also define the United Kingdom as a whole to be a country rather 
than the constituent countries. This is to reflect that the European Union 
(Withdrawal) Act 2018 requires that EU law retained as UK law as a result of the UK 
no longer being a member of the EU is only amended as far as necessary to enable 
it to function correctly in the UK context. However, Scotland, England, Northern 
Ireland and Wales may still be given as place of provenance information on labels. 

Commission Implementing Regulation (EU) No 2018/775 which was made following 
a Commission review under Regulation (EU) No 1169/2011 set out the requirements 
for providing country of origin information on the primary ingredient in a food where 
it is not the same origin as the food as a whole. A primary ingredient is considered 
to be an ingredient or ingredients that represent more than 50% of that food or is 
usually associated with the name of the food by the consumer. As a consequence 
of the UK no longer being part of the EU there is one change which needs to be 
made: 

• The geographic indicators ‘UK’ and ‘non-UK’ will replace ‘EU’ and ‘non-EU’.  
 

 There is no transfer of functions in relation to food information and labelling matters.  

 
Wines (including aromatised wines) 
  
 Commission Delegated Regulation (EU) 2019/33 concerns applications for 
protection of designations of origin, geographical indications and traditional terms in 
the wine sector, the objection procedure, restrictions of use, amendments to product 
specifications, cancellation of protection, and labelling and presentation. The 
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amendments being made by this SI concern labelling and presentation of wine and 
are therefore devolved. These amendments primarily remove redundant references 
or correct references such as “Member State” to instead read “country” or 
“constituent nation”. Functions that are being transferred in these amendments are 
all being transferred to the “appropriate authority” as defined above. These functions 
relate to the marketing of grapevine products.   

Commission Delegated Regulation (EU) 2019/934 concerns wine-growing areas 
where the alcoholic strength may be increased, authorised oenological practices 
and restrictions applicable to the production and conservation of grapevine products, 
the minimum percentage of alcohol for by-products and their disposal, and 
publication of OIV files. These amendments once again are primarily removing 
redundant references or correcting references, for example “the Union” to “Great 
Britain” (as EU law will still apply in Northern Ireland). Functions that are being 
transferred in these amendments are all being transferred to the “appropriate 
authority” as defined above. These functions allow the appropriate authority to make 
and publish certain derogations in relation to authorised oenological practices and 
restrictions applicable to wine products (eg. to allow for increase in allowed sulphur 
dioxide levels in years where climatic conditions make this exceptionally necessary).  

Commission Implementing Regulation (EU) 2019/935 relates to analysis methods 
for determining the physical, chemical and organoleptic characteristics of grapevine 
products and notifications of decisions concerning increases in natural alcoholic 
strength. Amendments made be this SI are limited to the removal of a redundant 
reference.  

Explanation of why the change is considered necessary 

After the end of the transition period, without amendment, the functions within the 

above retained EU legislation would contain inoperable provisions which would 

prevent administrations throughout the UK from being able to make any necessary 

changes to each policy regime.  The instrument uses powers in the European Union 

(Withdrawal) Act 2018 to correct this deficiency to enable these functions to continue 

to be exercised by relevant GB public authorities.  Additionally after the end of the 

implementation period, without technical, drafting amendments to the retained EU 

legislation and the domestic legislation in the areas covered by the AG-16 

Regulations, current regimes would not operate effectively. The amendments will 

ensure that the regimes outlined above will continue to function smoothly after EU 

Exit.  

Scottish Government categorisation of significance of proposals 

Category B.  The AG-16 Regulations are in the main technical in their detail, for 
example amending references to “EU” and “European Union” The AG-16 
Regulations update references which are no longer appropriate once the UK has left 
the EU and aim to ensure continuity of law on exit day.  The AG-16 Regulations 
transfer functions which previously rested with EU entities to relevant public 
authorities within the UK so that these are instead exercisable at a domestic level. 
Given that the AG-16 Regulations contains transfers of functions, they fulfil the 
criteria for category B.  
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Impact on devolved areas 

Our primary objective in working with UK Government on these amendments has 
been to ensure that Scottish Ministers can continue to effectively manage these 
policy areas and that the devolution settlement is respected. FSS and the Scottish 
Government consider that the amendments to regulations contained in the AG-16 
Regulations constitute a pragmatic approach to addressing deficiencies in rolling the 
EU legislation into UK Law, arising as a result of EU Exit.  
 
The AG-16 Regulations respect the current devolution settlement by ensuring that 
Scottish Ministers have an appropriate role in relation to Scotland. Where a 
function is being transferred from an EU entity that is capable of being exercised 
within devolved competence it has been transferred under the option outlined 
above.  
 
Summary of stakeholder engagement/consultation 

 
Food Labelling and country of origin information 
Defra carried out a consultation on its food amendment proposals from 6 November 
to 4 December 2018 and FSS highlighted the consultation to stakeholders in 
Scotland. The  majority of respondents raised  concerns over the potential additional 
burdens associated with the need to modify existing labels and have stressed that 
should such a requirement  be introduced a transitional period would be essential. 
Of the 69 responses received, 10 came from Scottish based stakeholders. All of 
these respondents supported the need for a transition period. Reasons given include 
allowing businesses time to update labelling and use up stocks of pre-printed labels 
and packaging.  In addition, some stakeholders felt that it is important to allow 
businesses time to understand what the post EU exit situation will actually mean for 
their production processes. Other points made include concerns about trading with 
the EU in future such as the need for an  address  established in the EU, whereas 
at present a UK address is acceptable for trade with all EU Member States. 
However, this aspect is not the subject of this SI but is a consequence of the EU 
requirements on products marketed in EU Member States. 
FSS discussed the proposed changes on origin labelling of meat, and specifically 
minced meat, with key stakeholders in Scotland. This did not identify any Scottish 
based businesses currently using an “EU” descriptor for minced meat made using 
meat from animals of different origins.  
FSS carried out a consultation which included transitional provisions for food 
information and labelling from 26th July to 9th August 2019. This consultation was 
sent to a wide range of businesses and trade associations in the food industry. There 
were 13 responses, 10 of whom answered the questions on transitional provisions. 
All 10 agreed that transitional provisions were required in order to use up stocks of 
existing labels and 9 agreed that these provisions should be consistent across the 
UK. Scottish Ministers  have already agreed transitional provisions in some areas 
but because the transitional measures regarding business addresses  and country 
of origin requirements are dependent on changes being made in the AG16 SI, these 
will be introduced as soon as possible afterwards. 
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Wines and spirits 
 
The Scottish Government is in regular contact with all its stakeholders regarding the 
move towards leaving the EU.  The Scottish Government has not undertaken any 
specific engagement, or any formal consultation on the subject matter of the AG-16 
Regulations.  There is limited Scottish industry interest in wines and aromatised 
wine.  Defra have consulted on the substantive changes arising out of the AG-16 
Regulations. 
 
Other impact assessments 

No other impact assessments have been carried out and the UK Government do not 
intend to produce an impact assessment for the proposed regulations. 

Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

Within the AG-16 Regulations and specific to those areas identified where there is 
devolved competence, the Scottish Government believes that Scotland’s best 
interests are served by a UK wide instrument which respects the devolved 
competence of the Scottish Ministers.  The Scottish Government is comfortable that 
the devolution settlement is being respected in the AG-16 Regulations.    
 
Intended laying date of instrument 

The AG-16 Regulations are subject to negative procedure and will be laid at 
Westminster on 4 January 2021 for sifting.   

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

Not applicable. Defra have agreed that EU Exit SIs subject to the negative procedure 
will not be made until after they have been through the consent process agreed 
between the Scottish Government and the Scottish Parliament. However, it would 
be helpful if the Committee could give its view at the earliest opportunity.  

Information about any time dependency associated with the proposal 

Due to the volume of legislation required to be passed in a no deal scenario at the 
end of the transition period, Defra undertook a prioritisation of which SIs would 
create the greatest risks if not in place and identified the AG-16 Regulations as 
amendments where a short gap is tolerable. However, the Regulations must be 
introduced to the UK Parliament in good time in order to ensure they pass through 
UK parliamentary procedure and minimise the time where legislation is not operable. 

Significant financial implications 

There are not expected to be any significant financial implications associated with 
the proposed instrument. 
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ANNEX 1 
 
Wines  
In this area of activity on legislative deficiency, the UK Government is seeking to  
correct deficiencies by using several separate statutory instruments (SIs). The 
following statutory instruments concerning wine have been formally consented to by 
the Scottish Parliament:  
 

• The Agriculture (Legislative Functions) (EU Exit) (No. 2) Regulations 2019;  

• The Common Organisation of the Markets in Agricultural Products 
Framework (Miscellaneous Amendments, etc.) (EU Exit) Regulations 2019;  

• The Common Organisation of the Markets in Agricultural Products and 
Common Agricultural Policy (Miscellaneous Amendments, etc.) (EU Exit) (No. 
2) Regulations 2019; 

• The Food and Drink, Veterinary Medicines and Residues (Amendment etc.) 
(EU Exit) Regulations 2019; 

• The Quality Agricultural Products and Food Stuffs, Spirit Drinks, Wine and 
Aromatised Wine (Amendments etc) (EU Exit) Regulations 2019; 

• The Environment, Food and Rural Affairs (Amendment) (EU Exit) Regulations 
2019; 

• The Food and Farming (Amendment) (EU Exit) Regulations 2019; 

• The Agricultural Products, Food and Drink (Amendment etc.) (EU Exit) 
Regulations 2019; 

• The Food and Drink (Amendment) (EU Exit) Regulations 2019; 

• The Agricultural Products, Food and Drink (Amendment etc.) (EU Exit) 
Regulations 2019; 

• The Common Organisation of the Markets in Agricultural Products 
(Miscellaneous Amendments) (EU Exit) (No. 2) Regulations 2020; 

• The Agricultural Products, Food and Drink (Amendment etc.) (EU Exit) 
Regulations 2020 

 
Of the above, The Agricultural Products, Food and Drink (Amendment etc.) (EU Exit) 
Regulations 2020 served as a consolidation of many of the earlier wine 
amendments.   
 
Food labelling and information  
 
In this area of activity on legislative deficiency, the UK Government is seeking to 
correct deficiencies through a number of statutory instruments. The following SI(s) 
concerning food labelling and information have been formally consented to by the 
Scottish Parliament 
 

• The Environment, Food and Rural Affairs (Amendment) (EU Exit) Regulations 
2019; 

• The Food Amendment) (EU Exit) Regulations 2019; 

• The Food and Drink (EU Exit) Regulations 2020 
 


	20201223 Ltr IN from MinisterPHSW
	20201223 Notification on AG16 The Food and Drink (EU Exit) Regulations 2021

